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H.R.7181 


To  ainciul  title  XMII  of  tlu'  Social  Scciii-ity  Act  to  jii-ovido  for  covcragfe 
under  the  Medicare  Pi-o}>raiii  foi-  consultations  rejiardiiifi'  oi-ders  foi-  life 
sustaiiiiufi'  treatment  and  to  pi-o\'ide  i;rants  for  the  development  and 
ex])ansion  of  i)i-()<ir<iins  for  such  oi-dei's. 


Ml-.  BlumenauEK  (for  himself,  Mr.  KlND,  Mr.  Mt'DEUMOTT,  Mr.  Fattaii, 
Ms.  IIooLEY,  and  Mr.  Wu)  inti-oduced  the  following-  i)ill;  which  was  i-e- 
ferred  to  the  C'onnnittee  on  Energy-  and  C'onnnerce,  and  in  addition  to 
tlie  ("ommittee  on  Ways  and  Means,  for  a  period  to  be  suhse(|uently  de- 
termined by  the  Speaker,  in  each  case  for  consideration  of  such  provisions 
as  fall  within  the  jurisdiction  of  the  conunittee  concerned 


To  amend  title  X\T^n  of  the  Social  Security  Act  to  })nnide 
for  coverag'e  under  the  Medicare  Program  for  consulta- 
tions regarding'  orders  for  life  sustaining  treatment  and 
to  i)ro\ide  grants  for  the  development  and  ex])ansi(m 
of  })rogTams  for  such  orders. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Life  Sustaining  Treat- 

5  ment  Preferences  Act  of  2008". 


IN  THE  HOUSE  OF  REPRESENTATRT^S 


Septbm]?er  27,  2008 


2 

1    SEC.  2.  FINDINGS. 


2  Congress  finds  as  follows: 

3  (1)  Serious  illness,  death,  and  d^^no■  are  often 

4  difficult  subjects  to  talk  about  for  indi\iduals,  their 

5  families,  and  health  care  i)rofessionals. 

6  (2)  Poor  communication  about  preferences  for 

7  care  at  the  end  of  life  can  cause  distress  for  both  i)a- 

8  tients  and  their  families. 

9  (3)  As  indi\iduals  ai)pr()ach  the  last  chai)ter  of 

10  their  life,  more  can  be  done  to  educate  them  about 

11  treatment  choices  and  helj)  indi\iduals  comnuniicate 

12  to  health  providers  what  care  they  want  or  do  not 

13  want  to  receive. 

14  (4)  A  decade  of  research  has  demonstrated  that 

15  orders  for  life  sustaining  treatment  effectively  convey 

16  treatment  preferences,  guiding  medical  i)ers()nnel  in 

17  providing  or  withholding  inten^entions. 

18  (5)  Orders  for  life  sustaining  treatment  differ 

19  fi^om  advance  directives.  Advance  directives  (includ- 

20  ing  lining  wills  and  durable  i)0wers  of  attorney  for 

21  health  care)  must  be  completed  while  indi^^duals 

22  have  the  capacity  to  complete  them  and  generally 

23  apply  to  future,  h\q)othetical  medical  circumstances 

24  when  decisionmaking  cai^acity  is  lost.  Patients'  val- 

25  ues,  goals,  and  ])references,  as  exjDressed  in  advance 

26  directives,  recjuire  a  thoughtfiil  interpretive  process 
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1  to  a])i)ly  to  sijecifie  medical  circunistaiiccs  in  real 

2  time.  Yet,  patients  and  proxy  decisionmakers  are 

3  often  uncertain  how  to  ai)i)ly  and  ini])lement  i)a- 

4  tients'  values  and  goals  in  unfamiliar  health  care 

5  setting's  when  real  treatment  j^lans  and  comijlicated 

6  decisions  need  to  be  made. 

7  (6)  Orders  foi-  life  sustaining  treatment  com- 

8  plement  advances  directives  by  pro\iding  a  process 

9  to  focus  patients'  values,  goals,  and  jireferences  on 

10  current  medical  circumstances  and  to  translate  them 

11  into  \nsible  and  portable  medical  orders  a])i)licable 

12  across  care  settings,  including  home,  long-term  care, 

13  emergency  medical  senices,  and  hos])itals.  Without 

14  such  medical  orders  emergency  medical  ])ersonnel 

15  may  be  re(}uired  to  ])ro\ide  treatments  that  may  not 

16  be  consistent  with  the  indi\iduars  preferences.  Com- 

17  pletion  of  such  an  order  is  equally  valuable  to  })a- 

18  tients  who  have  not  executed  advance  directives. 

19  (7)  The  foll(n\ing  States  have  implemented  or 

20  are  developing  statewide  programs  for  orders  for  life 

21  sustaining  treatment:  California,  Colorado,  Georgia, 

22  Floiida,  Ibnvaii,  Idaho,  Louisiana,  Michigan,  Mis- 

23  souri,  Nebraska,  New  Hampshire,  New  York,  North 

24  Carolina,  Ohio,  Oregon,  Tennessee,  Texas,  Utah, 

25  Washington,  and  West  Virginia.  Localities  within 
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1  Maine,  Minnesota,  Nevada,  North  Dakota,  Pennsyl- 

2  vania,  and  Wisconsin  have  implemented  or  are  devel- 

3  opin^  programs  for  orders  for  Hfe  sustaining  treat- 

4  ment. 

5  (8)   Prog^rams  for  orders  for  life  sustaining 

6  treatment  i)r(nade  valuable  senices  to  indi\dduals, 

7  their  families,  and  health  eare  i)ro\nders  through 

8  educational  materials,  professional  training  on  ad- 

9  vance  care  ])lanning,  coordinating  and  collaborating 

10  ^\^th  hospitals,  skilled  nursing  facilities,  hosi)iee  i)ro- 

11  grams,  home  health  agencies,  and  emergency  med- 

12  ical  services  to  imjilement  such  orders  across  the 

13  continuum  of  care,  and  monitoring  the  success  of 

14  the  progi-ani. 

15  (9)  Medicare  ])ays  for  acute  care  services  pro- 

16  ^ided  to  beneficiaries,  but  does  not  pay  for  informed 

17  discussions  between  beneficiaries  and  health  i)ro- 

18  viders  to  allow  beneficiaries  the  0])])ortunity  to  deter- 

19  mine  if  they  desire  such  acute  care  in  the  last 

20  months  and  years  of  life. 

21  SEC.  3.  MEDICARE  COVERAGE  OF  CONSULTATION  REGARD- 

22  ING  ORDERS  FOR  LIFE  SUSTAINING  TREAT- 

23  MENT. 

24  (a)  In  Geneilvl. — Section  1861  of  the  Social  Secu- 

25  rity  Act  (42  U.S.C.  1395x),  as  amended  by  sections 
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1  101(a),  144(a),  and  152(b)  of  the  Medicare  Improvements 

2  for  Patients  and  Pro\aders  Act  of  2008  (Public  Law  110- 

3  275),  is  amended — 


4  (1)  ill  subsection  (s)(2) — 

5  (A)  by  striking  "and"  at  the  end  of  sub- 

6  parao^-aph  (DD); 

7  (B)  by  adding-  "and"  at  the  end  of  sub- 

8  paragTaph  (EE);  and 

9  (C)  by  adding  at  the  end  the  folkming  new 

10  subparagTa])h: 

11  "(FF)  consultations  regarding  an  order  for 

12  life  sustaining  treatment  (as  defined  in  sub- 

13  section  (hhh)(l))  for  qualified  indi\a duals  (as 

14  defined  hi  subsection  (hhh)(3));";  and 

15  (2)  by  adding  at  the  end  the  foUomng  new  sub- 

16  section: 

17  "Consultation  Regarding  an  Order  for  Life  Sustaining 

18  Treatment 

19  "(hhh)(l)  The  term  'consultation  regarding  an  order 


20  for  life  sustaining  treatment'  means,  ^vith  res})ect  to  a 

21  (lualified  indi\idual,  consultations  between  the  indi\idual 

22  and  the  indi^^dua^s  ])hysician  (as  defined  in  subsection 

23  (r)(l))  (or  other  heahh  care  professional  described  in 

24  paragi-aiih  (2) (A))  and,  to  the  extent  a])plicable,  registered 

25  nurses,  nurse  practitioners,  physicians'  assistants,  and  so- 
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1  cial  workers,  regarding  the  establishment,  implementation, 

2  and  changes  in  an  order  regarding:  life  sustaining  treat- 

3  ment  (as  defined  in  paragr-aph  (2))  for  that  indi\idual. 

4  Such  a  consultation  may  include  a  consultation  regard- 

5  ing^ 


6  "(A)  the  reasons  why  the  development  of 

7  such  an  order  is  beneficial  to  the  indi^^dual  and 

8  the  indi^^dua^s  family  and  the  reasons  why 

9  such  an  order  should  be  updated  ])eriodically  as 

10  the  health  of  the  indi\idual  changes; 

11  "(B)  the  information  needed  for  an  indi- 

12  vidual  or  legal  surrogate  to  make  informed  deci- 

13  sions  regarding  the  completion  of  such  an 

14  order;  and 

15  "(C)  the  identification  of  resources  that  an 

16  indi\idual  may  use  to  determine  the  require- 

17  ments  of  the  State  in  which  such  indiAidual  re- 

18  sides  so  that  the  treatment  ^^^shes  of  that  indi- 

19  vidual  will  be  carried  out  if  the  indi\idual  is  un- 

20  able  to  comnmnicate  those  wishes,  including  re- 

21  quirements  regarding  the  designation  of  a  sur- 

22  rogate  decisionmaker  (also  kn(m^^  as  a  health 

23  care  proxy). 

24  The  Secretary  may  limit  consultations  regarding  an 

25  order  regarding  life  sustaining  treatment  to  con- 
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1  sultatioiis  furnished  in  States,  localities,  or  other  ge- 

2  ographic  areas  in  which  such  orders  have  been  wide- 

3  ly  adoi^ted. 

4  "(2)  The  terms  'order  regarding  life  sustaining  treat- 

5  ment'  means,  with  respect  to  an  indi\idual,  an  actionable 

6  medical  order  relating  to  the  treatment  of  that  indi\'idual 

7  that— 

8  "(A)  is  signed  by  a  physician  (as  defined  in 

9  subsection  (r)(l))  or  another  health  care  professional 

10  (as  s])ecified  by  the  Secretary^  and  who  is  acting 

11  within  the   scoi)e  of  the  ijrofessional's  authority 

12  under  State  law  in  signing  such  an  order)  and  is  in 

13  a  form  that  permits  it  to  be  followed  by  health  care 

14  professionals  and  providers  across  the  continuum  of 

15  care,   including  hospitals,   nursing  facilities,  and 

16  emergency  medical  technicians; 

17  "(B)  effectively  communicates  the  indi^^dua^s 

18  preferences  regarding  life  sustaining  treatment,  in- 

19  eluding  an  indication  of  the  treatment  and  care  de- 

20  sired  by  the  indi^^dual; 

21  "(C)  is  uniciuely  identifiable  and  standardized 

22  A\ithin  a  given  locality,  region,  or  State  (as  identified 

23  by  the  Secretary); 

24  "(D)  is  portable  across  care  settings;  and 
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1  "(E)  may  ineoiporate  any  advance  directive  (as 

2  defined  in  section  1866(f)(3))  if  executed  by  the  in- 

3  di\idual. 

4  "(3)  The  term  'quahfied  indi\adiiar  means  an  indi- 


5  vidual  who  a  i)hysician  (as  defined  in  subsection  (r)(l)) 

6  (or  other  health  care  professional  described  in  paragraph 

7  (2)(A))  determines  has  a  chronic,  progressive  illness  and, 

8  as  a  consequence  of  such  illness,  is  as  likely  as  not  to  die 

9  wdthin  1  year. 

10  "(4)  The  level  of  treatment  indicated  under  para- 

11  gi^aph  (2)(B)  may  range  from  an  indication  for  fidl  treat- 

12  ment  to  an  indication  to  limit  some  or  all  or  specified 

13  interventions.  Such  indicated  levels  of  treatment  may  in- 

14  elude  indications  respecting:,  among;  other  items — 


15  "(A)  the  intensity  of  medical  intervention  if  the 

16  ])atient  is  pulseless,  apneic,  or,  has  serious  cardiac 

17  or  pulmonaiy  i^roblems; 

18  "(B)  the  indi\iduars  desire  regarding  transfer 

19  to  a  hosjntal  or  remaining  at  the  current  care  set- 

20  ting-; 

21  "(C)  the  use  of  antibiotics;  and 

22  "(D)  the  use  of  artificially  administered  nutri- 

23  tion.". 

24  (b)  Payment. — 
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1  (1)  In  generai.. — Section  1848(j)(3)  of  such 

2  Act  (42  U.S.C.  1395w-4(j)(3)),  as  amended  by  sec- 

3  tions  144(a)(2)  and  152(b)(1)(C)  of  tbe  Medicare 

4  Improvements  for  Patients  and  Pro\iders  Act  of 

5  2008     (Public     Law     110-275),     by  inserting: 

6  "(2)(FP'^),"  after  "(2)(EE);'. 

7  (2)  Construction. — Nothing-  in  this  section 

8  shall  be  construed  as  preventing  the  i)a\iTient  for  a 

9  consultation  regarding  an  order  regarding  life  sus- 

10  taining  treatment  to  be  made  to  multiple  health  care 

11  providers  if  they  ai-e  ])roAiding  such  consultation  as 

12  a  team,  so  long  as  the  total  amount  of  pa.Muent  is 

13  not  increased  by  reason  of  the  l)a^^nent  to  multi]ile 

14  jiiwiders. 

15  (c)  Effective  Date. — The  amendments  made  by 

16  this  section  shall  ai)ply  to  consultations  fin-nished  on  or 

17  after  Januaiy  1,  2010. 

1 8  SEC.  4.  GRANTS  FOR  PROGRAMS  FOR  ORDERS  REGARDING 

1 9  LIFE  SUSTAINING  TREATMENT. 

20  (a)  In  GenekaIj. — The  Secretary'  of  Health  and 

21  Human  Seniees  shall  make  grants  to  eligible  entities  for 

22  the  pui'pose  of — 

23  (1)  establishing  new  pi'ogTams  for  orders  re- 

24  garding  life  sustaining  treatment  in  a  States  or  lo- 

25  cahties; 
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1  (2)  expanding  or  enhancing'  an  existing-  pro- 

2  gi-am  for  orders  regarding  life  sustaining  treatment 

3  in  States  or  localities;  or 

4  (3)  pro\dding  a  clearingliouse  of  information  on 

5  pro^-ams  for  orders  for  life  sustaining  treatment 

6  and  consultative  senices  for  the  development  or  en- 

7  hancement  of  such  ])rogTams. 

8  (h)    AiTTiiOKiZEi)   ACTmTiES. — Acti\ities  fimded 

9  through  a  gi'ant  under  this  section  for  au  area  may  in- 

10  elude— 

11  (1)  developing  such  a  progi-am  for  the  area  that 

12  includes  hospitals,  skilled  nursing  facilities,  hospice 

13  progTams,  home  health  agencies,  and  emergency 

14  medical  technicians  ^^^thin  the  area; 

15  (2)  securing  consultative  sei-vices  and  ad\ice 

16  from  institutions  with  exi)erience  in  developing  and 

17  managring  such  i)rogi'ams;  and 

18  (3)  ex])anding  an  existing  program  for  orders 

19  regarding  life  sustaining  treatment  to  nerve  more  i^a- 

20  tients  or  enhance  the  (juality  of  senices,  including 

21  educational  senices  for  patients  and  patients'  fami- 

22  lies  or  ti-aining  of  health  care  professionals. 

23  (c)  Distribution  of  Funds.— In  fiuiding  grants 

24  under  this  section,  the  Secretary  shall  ensure  that,  of  the 
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1  funds  appropriated  to  cany  out  this  section  for  each  fiscal 

2  year — 

3  (1)  at  least  two-thirds  are  used  for  establishing' 

4  or  developing  new  programs  for  orders  regarding  life 

5  sustaining  treatment;  and 

6  (2)  one-third  is  used  for  ex}ianding  or  enhanc- 

7  ing  existing  programs  for  orders  regarding  life  sus- 

8  taining  treatment. 

9  (d)  Definitions. — In  this  section: 

10  (1)  The  term  "eligible  entity"  includes— 

11  (A)  an  academic  medical  center,  a  medical 

12  school,  a  State  health  department,  a  State  med- 

13  ical  association,  a  multi-State  taskforce,  a  hos- 

14  pital,  or  a  health  system  capable  of  admin- 

15  istering  a  i)rogTam  for  orders  regarding  life  sus- 

1 6  tainhig  treatment  for  a  State  or  locality;  or 

17  (B)  any  other  health  care  agency  or  entity 

18  as  the  Secretan'  determines  ap])ro]3riate. 

19  (2)  The  term  "order  regarding  life  sustainhig 

20  treatment"  has  the  meaning  given  such  term  in  sec- 

21  tion  1861(hhh)(2)  of  the  Social  Security  Act,  as 

22  added  by  section  3. 

23  (3)  The  term  "i^rogram  for  orders  regarding 

24  life  sustaining  treatment"  means,  with  res]iect  to  an 
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12         3  aoTs  oooi73s^  a 

1  area,  a  program  that  su])ports  the  active  use  of  or- 

2  ders  regai'ding  hfe  sustaining  treatment  in  the  area. 

3  (4)  The  term  "Secretaiy"  means  the  Secretary 

4  of  Heahh  and  Human  Senices. 

5  (e)  Authorization  of  Approprl\tions. — To  carrv^ 

6  out  this  section,  there  are  authorized  to  be  a])propriated 

7  such  sums  as  may  be  neeessaiy  for  each  of  the  fiscal  years 

8  2009  tln-ough  2014. 

O 
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